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Tn the Matter of the Appeal of )

MARION A. GREGG )

Appearances:

For fppellant: Wiathrop O
: : ttoil a

For Respondent : Lawrence C. Counts
Lssistant Counsel
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This eopeal is made pursuant to section 1859% of
the Reveaue and Taxation Code 9fon The action of The Franchlse
Tax Board on the protest of Merion A. Gr regg against a proposed
assessment of additional persongl income tax and penalty in
the total amount of $463o9l for the year 1960, The penalty
anounted to $92.78 end was imposed for feilure to ITile a timely
return, However, ros~oadent Pranchise Tax Board has conceded

the penalty Llssue.
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booeal of Marion A. Gregsg

However, no payments were received by appellant
from her husband tntil }Df¢l 19460 when a;poliaﬂ accepted
314.%22 50 as a release for delinquent paymen The .
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followi ing language appeared on the reverse de of the

canceled Cneck:

oqn The

Accep*ancb of the sum indi
£ n endorse-

c
face of this check, togethe° T
nent hereon by vayees cowst es acknow-
ledgenent of full SaulS action of all sums
due for child support and alinony .eeo

During 1960 the husband subsequently disbursed
an additional “Lg%po to eppellant,

Appellant assumed that the amouantls paid were no
taxable to her, and inasmuch as appellant’s other income was
not sufficient, in and of itself, To result in personal incoue
tax 11@0L11b7 for 1960, dpoellaﬁu did not file a ulmely 1960
personal income tax return. Respondent considered the .amount
as al;moqy taxable to the wife and issued the proposed assessment
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ssue presented is whether the amount paild by
to appellant in 1960 is to be regarde sd as
opellant or as child support money wahich

Section 170815 subdivision (a), of the Revenue and
Taxation Code provides in part:

If z-wife is divorced ... from her husband
under a decree of divorce ..., the wifels
gross income includes periodic payments
(vhether or not made at regular intervals)
received after such decree in discharge of

eoo & legal ovligation wnich, because of
the marital or. iamlly relationship, is
Aposed on or incurred by the husband uander

the decree or under a written instrument
incident To such divorce soes

Section 17082 provides in part:

Section 17081 shall rot apoly to that part
C .

ol
of any veyment which the terms of tThe aeCfoe7
instrumcau, or agreement fix, in Terms of an
arount of meney Or 2 part of the p’ym“nb, as
a sunm wnich 1s payable for the supp or
minor children of the husband,
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pveal of Marion A, Gregg
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During the taxable year the aforementioned
statutory provisions were similar in all fCSpuCES to
their federal statutory counterparts, sectiocns 71(a)(1)
and 71(b) of the Internal Revenue Code of 195k,

Under the comparable federal law, unless tThe
decree prov riding for the pe'*Oulc nayments specifically
states The amounts or parts thereof allocable to the
support of ube child, the entire amount is regarded as
alimony taxable to the wife. Allocatlons To cniid support
may not be left to determination by inference. (COT1~QQ10ﬂeT
v. Lester, 366 U.S. 299 6 L, Bd, 24 306}. See also Well v,

Comm.k81oncv, 240 F.2d 584 and Florence C. Thomson, To.Co Memo.,

Dkt, No. 2554-6k, March 28, 1966.)

Furthermore, the receilpt of arre faces of alimony
pald by the husband in a lump sum constitutes the receiptT
of a periodic pa ayment includible in full in the gross income
of the recipient in the year in walch 1t is received. (ESU te
of Barah T, mmrwscnklne 1k T.C. 1128, aff*d, 189 F.2d 257;
ilsie B, CGale, 13 T.Co 661, afi‘d, l9¢ F.2d 79.)

ﬁopellapb S pf]ncvoui contention is that the Lester
case, supra, declded lay 22, 19oL represented a change in
the decisional law and 510@¢d not be applied reitroactively.
She points .out that as of April 15, 1961, the date her tax
was due and payable, the Ninth Circuit Court of A.Qeals did
not require a speciiic statement in the decree ol the anount
or pert of child support in order for the wife to exclude the
amoagb from her income Tor federal tax purposes. (BEisinger V.
Commissioner 250 ¥,2d 303.,) ©She also cites Linkletter v,
Malkec 381 U8, 618 [1k L. Ed. 2d 6017, in which Tne Court
held that e decision which it made, overruling an carlier
decision by it regarding the aa17351017¢ty of evidence,

should not be applied to criminal convictlons that had become
Tinal in relilance on the earlier decislon,
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Generally, when a court
of ils earlier decisions it gives
effect. (Countv of Los Angeles Vo
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There are a number of considerations That lead
us to decide this matter on the basis of the Lester case,
without regard to the date of thatl case: (1) we are not
in the position of a court of last resort ove rruling one
of its earlier decisions; (2) we have 9“6V“O“‘7] cited
the Lester case as authority with respect to a taxable
vear predating that case (AUO€9L of Leslie A, Spiveak,

Cal. 8%, Bd. of Bqual., lMarch 17, 196H); and (3) the
Eisincer decision was not a decision by court of last

a

Tesort nor did it stand unopposed prior to 1961, (See
Deitsch v, Commissioner, 2h9 F.2d S%L, end the lower court
decision in thno Tester case at 279 F.2d 354%.) The declsion
by the United States " Supreme Court in the Lestgg case,
moIreover, has been deliCd retroactively by other Tederal
courts. . (Florence C. Thomson, supra, L.C. Memo., Dkt. No.
2554%-6%, Marcn 28, 1966, ) :

: Anopel lant also cites Hunter v. Hunter, 170 Cal,
ipp. 24 576 [339 P.2d 2k7] as guthority for the proposition
that the lump sum payment COQSLlEULGQ cnild support mdnej
and not alimony. We do not believe, ho»rev\,fj that the
Hunter case applies here, lﬂ that case a divorced wife

was held barred from recovering child suppoet money Irom
her ex~husband because she aad “entered into an agreeﬁﬁﬁu

releasing him from child support oaj'eqt
QlVOTCG decree. The court indicated thal
T

to recover, not funds for curreat support tne cnlldfen5
but reimbursement for fuads she had alweady sgpent for Thelr
support. The Hunter case did not involve the interpretation
of section 17081 or any other tax statute and, furthermore,
the amcunt of child supporu in thal case was specifically
designated in the divorce decree.

‘ Based on the United States Supreme Courtls inter-
pretation of the federal couanterpart of section 1‘7081 of The
Revenue and Taxatlon Code, it 1is our conclusion that the sums
wvhich appellant received rrom her former husband in 1960 were
includidle in her gross income because her divorce decree dlid
not specifically designate any amounts that were attributable
to child support,
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Pursuant.to the viewsexpressed in the opinion of
the boerd on file i-n this proceeding, and good csause appearing
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bopeal of Marion A, Gregg

o~

IT IS HEREBY Of ADJUDGED AND DECRERD, pursuant
to section 18595 of the Revenve and Taxation Code, that the
sotion of the Franchise Tax Beoard on the protest of Marion A.
Cregg against a proposed assessment of additional personal
dncome tax and penaliy in the tetal amount of QLéj 91 for tThe
vear 1960 be modified by eliminating the pvnMLUVD In all
other respects, the action of the Franchlse Tax Board 1s
sustained.

) Done at Sacramento , California, this 7th day
of July , 1967, by the State Board of Equalization.
0
Ve U T c , Chairman

, Member

. Secr etary
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